A“BRIEF GENERAI DESCRIPTION” OF THE RALPH M. BROWN ACT

Purpose: Transparency and participation. Public agency actions and deliberations shall be taken openly.

Primary Law: Ralph M. Brown Act, Government Code 88 54950 et seq.

l. General Principle: The Act applies to “legislative bodies” of “local public agencies”. (Gov.
Code § 54952).

A. Governing Bodies (District Board of Trustees)
1. Charter Schools (Education Code 8 47604.1(b)(1))
B. Subcommittees and Commissions

1. Exception for ad hoc advisory committees composed solely of less than a quorum
of members of the governing body. (Gov. Code § 54952(b))

C. Private Entity Created by Legislative Body or Funded by a Local Agency (Gov. Code §
54952(c)).

Il.  General Principle: All meetings of the legislative body of a local agency shall be open and
public. (Gov. Code § 54953).

A. A meeting is “any congregation of a majority of the members of a legislative body at the
same time and location (including teleconference locations where permitted by section
54953) to hear, discuss, deliberate, or take any action on any item that is within the
subject matter jurisdiction of the legislative body.” (Gov. Code § 54952.2(a)).

B. Non-meetings (thus, no agenda or public participation requirement)

1. Individual contacts or conversations between a member of a legislative body and
any other person. However, be aware of serial meeting risks. (Gov. Code §
54952.2(c)(1)).

2. Social media rules, now that AB 992 is in effect: a member of a Brown Act

legislative body may engage in separate conversation or communications on an
internet-based social media platform to answer questions, provide information to
the public, or to solicit information from the public regarding a matter that is
within the subject matter jurisdiction of the legislative body provided that a
majority of the members do not use the platform to discuss among themselves
business of a specific nature. Also, a member shall not respond directly to any
communication on an internet-based social media platform regarding a matter that
is within the subject matter jurisdiction of the legislative body that is made, posted,
or shared by any other member of the legislative body. (Gov. Code 8§
54952.2(b)(3)(A)).
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3. Attendance of a majority of the members at a conference or similar gathering open
to the public that involves a discussion of issues of general interest to the public.
Do not talk to each other about District business. (Gov. Code § 54952.2(c)(2)).

4. Attendance of a majority of the members at an open and publicized meeting
organized to address a topic of local community concern by a person or
organization other than the local agency. Do not talk to each other about District
business. (Gov. Code § 54952.2(c)(3)).

5. Attendance of a majority of the members at an open and noticed meeting of
another body of the local agency, or at an open and noticed meeting of a legislative
body of another local agency. Do not talk to each other about District business.
(Gov. Code § 54952.2(c)(4)).

6. Attendance of a majority of the members at a purely social or ceremonial occasion.
Do not talk to each other about District business. (Gov. Code § 54952.2(c)(5)).

7. Attendance of a majority at an open and noticed meeting of a standing committee
of the same body, provided that the members who are not on the standing
committee attend only as observers. (Gov. Code 8 54952.2(c)(6)).

Note: Be aware of public perception.

C.

Regular Meetings: occur at the dates, times, and location set by resolution, ordinance, or
other formal action. (Gov. Code § 54954(a)).

Special Meetings: called by the presiding officer or majority of the legislative body to
discuss only discrete items. (Gov. Code § 54956).

Emergency Meetings: limited to defined circumstances; when prompt action is necessary
due to the disruption or threatened disruption of public facilities, certain notice and
posting requirements suspended. (Gov. Code § 54956.5).

Adjourned Meetings: regular or special meetings that have been adjourned or re-
adjourned to a time and place specified. (Gov. Code § 54955).

Serial Meetings (series of communications among board members outside of an
agendized meeting)

1. A serial meeting is NOT exempt from open and public meeting requirements
(notice, agenda, location, etc.). A serial meeting is, in essence, a non-agendized
private meeting.

2. Prohibition on a “meeting” that is not properly noticed includes a “serial meeting”
(whereby Member A talks to Member B, who then contacts Member C to convey
what Member A said, etc.) In addition, a quorum or more of board members may
not hear, discuss, deliberate, or take any action outside of an agendized meeting.
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This includes using a series of communications of any kind directly or indirectly,
except that nothing prevents an employee or official of the entity from answering a
question or providing information to board members so long as the comments or
position of any other member(s) is/are not communicated.

3. Act prohibits the use of “direct communication, personal intermediaries, or
technological devices” by a majority of the body to conduct a “meeting” that is not
properly noticed.

4. AB 992 (Brown Act and Social Media), codified as Government Code section
54952.2, subdivision (b), subpart (3), specifically addresses questions of
impermissible serial meetings occurring over social media.

5. Impliedly covers members of a standing committee, even though it would not
apply to those same members for matters outside the committee’s jurisdiction.
(Gov. Code § 54952.2).

I11.  General Principle: A meaningful agenda and timely notice protect public participation rights
under the Act. (Gov. Code § 54954.3).

A A regular meeting must be noticed by an agenda posted outside the location where the
meeting is to be held at least 72 hours in advance of the meeting and on the website, if
the local agency has one. (Gov. Code § 54954.2)

Note: Section 54954.2(a)(2) imposes specific requirements regarding website posting- must
be a “prominent, direct link to the current agenda” in an open format.

B. A special meeting must be noticed by an agenda posted outside the location where the
meeting is to be held at least 24 hours in advance of the meeting and on the website, if
the local agency has one. Off-agenda items are prohibited. Special notice must be given
to news organizations which have requested it in advance. (Gov. Code 8§ 54956).

C. An emergency meeting must be noticed one hour in advance to news organizations
covered under the “special meeting” requirement; if telephonic communications are
unavailable, then notice must be given as soon as possible thereafter. (Gov. Code §
54956.5).

Note: The emergency meeting provisions under section 54956.5 are NOT the same
as the AB 361 emergency virtual meeting requirements.

D. Closed sessions are permitted under a narrow group of circumstances. They must be
noticed as a closed session on the agenda, disclosed, in an open meeting, and any “action
taken” must be reported out at the end of the closed portion of the meeting. (Gov. Code §
54957.1 and § 54957.7).

E. The agenda must include a brief description of the item to be discussed or acted upon
(identify whether the item is for action or for discussion). (Gov. Code § 54954.2(a)(1)).
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F. Public records/writings distributed to board members less than 72 hours before a meeting
must be made available to the public at the time of distribution to the board. Agendas
should indicate that such public records are available at the district office or other
location. (Gov. Code § 54957.5).

G. The legislative body is prohibited from taking action on an item not appearing on the
posted agenda. Subject to certain exceptions:

1. By a majority vote if an “emergency” exists. (Gov. Code § 54954.2(b)(1))

2. By a 2/3 vote or, if less than 2/3 of the body are present, by a unanimous vote, that
action needs to be taken immediately and the need to take action occurred after the
posting of the agenda. (Gov. Code § 54954.2(b)(2)).

3. If the item was continued from another meeting five or fewer calendar days
beforehand and the item was continued to the meeting at which action will be
taken. (Gov. Code § 54954.2(b)(3)).

H. Members of the public must be allowed to address:

1. Any item on the posted agenda. (Gov. Code § 54954.3).

2. Items not on the agenda but within the jurisdiction of the body. (Gov. Code §
54954.3).

Note: The agency can impose time limits on public expression, and can cut off
comments to control disruptive behavior. (Gov. Code § 54954.3(b)(1))*

Note: Members of the public cannot be required, as a condition to attendance at a
meeting of a legislative body of a local agency, to register a name, to provide other
information, to complete a questionnaire, or otherwise to fulfill any condition
precedent to attendance. (Gov. Code § 54953.3)

IV. General Principle: Closed Session is permitted in limited, narrowly construed situations.?

A. Personnel matters (Gov. Code 8§ 54954.5 and 54957).

1. The personnel exception includes action to appoint, terminate, promote, evaluate,
or discipline an employee.

2. If the closed session involves “complaints or charges” against the employee, the
employee must be given 24 hours’ notice that he or she can demand that the matter
be heard in open session.

1 SB 1100 went into effect January 1, 2023 and further addresses public disruptions. Please review Legal Update Memo No. 20-
2022 dated September 30, 2022 for further information regarding these amendments.
2 The following list is not exhaustive but is a guide to some of the more frequently occurring closed session items.
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H.

3. “Employee” includes an officer or an independent contractor who functions as an
officer or employee.

Litigation (discussion with counsel regarding) (Gov. Code 88 54954.5 and 54956.9).
1 Whether to initiate litigation.
2. Significant exposure to litigation based on “existing facts and circumstances”.

a) If the facts are believed to be not yet known to a potential plaintiff, they do
not have to be disclosed;

b) If the facts are believed to be known to a potential plaintiff, they must be
disclosed.

3. Litigation that has already been formally initiated.
Real estate negotiations (Gov. Code 88 54954.5 and 54956.8).

The real estate negotiation exception includes specific information to include on an agenda
to benefit from section 54954.5’s “safe harbor” language. The negotiators — agency as well
as negotiating party - must be disclosed on the agenda, and the property that is the subject
of ongoing negotiations must be identified on the agenda. lIdentify whether the discussion
relates to price, terms and conditions or both.

Labor negotiations (Gov. Code 8§ 54954.5 and 54957.6).

The labor negotiation exception includes specific information to include on an agenda to
benefit from section 54954.5’s “safe harbor” language. The agency designated
representative and the name of the employee organization or title of unrepresented
employee must be disclosed.

Threats to Security of Public Buildings or Essential Public Services (School District
Tactical Response Plans). (See Education Code section 32281).

Student Discipline Matters. (See Education Code sections 35146 and 48912(b)).

The Brown Act (Gov. Code § 54954.5) includes “safe harbor” sample language which
should be used on the agenda when a closed session is noticed. If the agency utilizes the
sample language or substantially complies with it, the agency and its officials cannot be
held to have violated the noticing requirement for those sections.

Reporting Out (Gov. Code 54957.1)

V.  General Principle: Civil and criminal penalties are available as remedies for violations of the

Act.

A

Certain violations are punishable criminally. A criminal violation occurs where “action is
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taken” in violation of the Brown Act and “the member intends to deprive the public of
information which the member knows to be or has reason to know the public is entitled.”
Misdemeanor liability does not occur, however, unless there is “action taken.” (Gov.
Code 8§ 54959). Thus, mere deliberation without the taking of some “action” is not a
criminal violation of the act.

B. The District Attorney or any interested person can also pursue civil remedies of
mandamus, injunctive relief, or declaratory relief regarding: 1) Violations or threatened
violations of the Act; 2) The applicability of the Act to past action, or threatened future
action; 3) The validity of action allegedly taken in violation of the Act; and, 4) A court
order that the agency be required to tape record its closed sessions and to preserve these
recording for review by appropriate officials. (Gov. Code § 54960).

C. “Action taken” in violation of the Act is voidable

1. The person intending to sue must first give notice and allow the agency an
opportunity to take curative action. (Gov. Code § 54960.1).

D. The agency may, in certain circumstances, also be liable for attorney’s fees for lawsuits
brought to challenge a Brown Act violation. (Gov. Code § 54960.5).
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